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most two: decades. federal cost
covery-litigation:wasg i, stns:s

e party, mast lkely a' lsndawner, -

‘bring. suitin federal court urider

the Comprehernsive Env:ronmentnl"{
Respnnse .Compensition and Liability

; Act, or CERCLA, 42 U.S.C. Sections 9600,

et seq. The suit would be brought against
ll parties who either touched the proper-
Ly or the contaminants.

Because a CERCIA action was based -
thJittle if !

* tpudly unlertikén the hurdes: of remedmt-
~ing their: pruperty i

5t discuss the

‘e e.ffect of C‘ouperlndusfnes But one thing
218 clear' ‘The business-us-usual approach

o cost recovery litigation is over. Cost
recovery actions are now prohibited
during & voluitary cleanup, Property
owners who want to remediate their
sites will be left with fewer attractive
remeches

One-optmn is: fur property gwners to

to the: Eny te

the partles would litigate
with full knowledge that all
would retire to a mediator’s
office and settle.

+flefenses, the parties would lifigate with
~full knowledge that, sconer or later, all
z!vuuld retire to a mediator’s office and set-
e,
-3 This system made it unnecessary to
«wait for any governmental action before
sbringing the suit. More importantly,
because the guicome was relatively clear
r.— global liability -— there was an over-
wheling impetus to settle,
- But all that may have changed. In
:December, the 115, Supreme Court, in
-decision written by Justice Clarence
Thomas, sent CERCLA litigation bacl to
uthe Wild West days of frontierstyle liga-
.tien with uncertain results. In Cooper
Industries Inc. v, Aviall Services Inc., 125
. S. Ct. 577 {2004), the court held that CER-
~CLA cost recovery actions were no

Agency’s action, and then sue everyone
else. The second option is for the owner
to agree with the EPA to remediate the
site, and then sue evervone else, The
third option is to initially forgo assump-
tion of liability and turn to other, less-car-
tein remedies,’ None of the scenarios is
appeating, and one can easily predict that
one impact of: Caoper’ Industries will be to
dramatically reduce the number of volun-
farily remediations.

The first two optmns are the least
appealing. They require the landowner to
full on his or her sword, admit responsi-
bility and hope the EPA cares enough
about the site to focus precious staff time
on the specific contamination, Owners
must still hope that their latter CERCLA
actions find enough deep pockets to

) ke their gamble of ndmlﬁmg ].l[lbl}.lf.]f

worthwhile,

After’ C‘ooﬁer Indusfnes, the thlrd
omion, pursuing other remedies; is more
appealing. Those who prefer. federal
court will ook to the Resource Conservn-
tion and Recovery Act. “Section
7002(a) (1) (B) allows a private. action
against anyone who has contribited to
the stomge, transportation, handling or
disposal of solid waste that may present
an imminent and substantial endanger-
-ment to'health or the emu.mmnent

¢ 2. howeyer, (e

3 ; -5
neBrvatin
e 'ré 6%él—&"df’réébuns§‘ thisty biit"
unly“l’or an ordér rf:qumng remedmtmn of

.solid waste, .

", In-stafe court, two remedies should be’

‘considered. First, an owner should con- |

sider n muisance action. A nulsance I any- |
thing that substantinlly. affects ones prop-
erty righis, including being forced to-
comply with environmental regulatory |
requirements, Capogeanuis v. Superior |
Conrt, 12 Cal App.dth 668 {(1893). Nui-
sance actions have no statute of limitation
as long 23 the contamination-has not been
remediated. Liability is not sirict, but ni- «
sance does allow for abatement orders,
back damages and punitive damages. -

Second, an owner should consider:n
waste action. Anyunr.- who causes damiige
to property is guilty of waste: Smith v
Cap Concrete, 133 Cal App.3d 769 (1982).
If the waste was willful, treble damages
ure available,

“The chief result of Cooper Indusrnes,
therefore, may be a hunt for new reme-
dies, While other remedies will not
replace CERCLA, they can provide the |
Inndowner with appropriate remedies:for
dealing with contaminated property:
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