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I. Contribution Under CERCLA: Equitable
Allocation

The Comprehensive Environmental Response,
Compensation, and Liability Act of 1280
(“CERCLA"), 42 U.S.C. §§ 9601
et seq., imposes strict liability on
responsible parties for all re-
sponse cosis incurred by govern-
ment entilies and. il consistent
with the National Contingency
Plan, by private parties, in con-
nection with a release or threat-
ened release of a hazardous
substance. Where there are mul-
tiple liable parties, CERCLA sec-
tion 113(1)( 1) allows a party who
has shouldered more than its
tar share” of response cosls (0 seek contrbution
against the other liable parties.’ In such situations,
the coun resolves cantribution claims by allocating
response costs among (he liable parlies “using such
aquilable factors as the court delermines are
appropriate.”™

“[lln any given case, a court may cansider several
tacters. a few lactors, or only one determining
factor...depending on the totality of circumstances pre-
sented to the court.™ However. CERCLA does not ex-
oressly prowide any st of faclors or olher guidelines
10 assist the dislrict court in determining its allocation
af response costs amangst the liable parties. Instead,
CERCLA section 113(f)(1) leaves the malter entirely
up 1o the discretion of the court, based an equitable
cansideratians.
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Il. The Gore Factors

Faced with this broad grant of discretion, courts
in nearly every federal circuil have lurned to the
'‘Gore Factors” for guidance in making a section
113(f1(1) allocation.* The Gore Factors are named
far their author, then-congressman Alben Gore, who
propased them in an unsuccessful amendment to
CERCLA in 1880.5 The Gore Amendment was an
affort to soften the perceived harshness ol imposing
joint and several liabilities an parties llable under
CERCLA withaut regard ta relative culpability.” De-
spile the exclusion of the Gare Factors fram the final
varsion of CERCLA as enacted in 1980, courts apply
lhe Gore Faclors under the authority of CERCLA sec-
fion 113(f)(1), and some states have adopted the Gare
Factors in their versions of CERCLA.Y
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The six Gore Factors are:

(I} the ability of the parties (o demonslrate that
their contribution to a discharge, release. or
disposal of a hazardous waste can be distin-
fuished;

{ii) the amount of hazardous
wasie involved;

(i) the degree of toxicity of the
hazardous waste:

(v} the degree of invalvement
by the parties in the gen-
gration. transportation
treatment. slorage. or dis-
posal of lhe hazardous
wasle;

(v) lhe degree of care exer
cised by Ihe parties with re-
specl to the hazardous waste concerned,
taking inte account the charactenstica of such
hazardous waste: and

ivi] the degree ol cooperation by the parlies with
Federal, Stale, or local officials to prevent any
harm to the public health or the pnvironment.!
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The underlying theme aof the Gare Factars is that
allocation of liability is proportionally related to the
harm thal each parly causes to (he environment.
“Those parties who can show that their contribution
ta the harm is relatively small in terms af amount of
wasle, toxicily of the wasle, involvement with the
waste, and care, stand in a betler position 1o be
allocated a smaller portion of response costs.™

Courts universally recognize that tha Gore Fac
lors are reither exhaustive. nor exclusive.'” Thus,
CERCLA practitioners are continually confronted
with the question—whal else beyond the Gore Fac-
tars does a districlt court cansider in order to allocate
contribution claims under CERCLA section 113(f)(1)?

This article analyzes various elements apart from
the Gore Factors which distnct courls have used In
fashioning section 113(1)(1) ailocations. Hapeiully,
this discussion will assist CERCLA practitioners In
preparing their arguments advocating a parlicular
allacation, ar in anticipaling an opposing scheme

lil. Beyond the Gore Factors: Case Studies
A. Acushnet Company v. Coaters, Inc,

in Acushnel, a potentially responsible party
(“PRP") who had entered into a consent decrae with
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[.. .] while courts may consider whatever equitable factors
they deem appropriate in arriving at a fair allocation,
courts have tended to focus on three primary factors, be-
yond the Gore Factors. These factors are (i) the relative
fault of the parties; (ii) use of the property during the time
of ownership by a landowner party; and (iii) the state of

mind of the parties.

the U.S. Environmental Proteclion Agency ("EPA")
brought a conlribution aclion agains! other non-set-
tling PRPs, who moved for judgment as a matler ol
law. While citing the Gore Faclors, the cour prima-
rily looked at the extremely small quantity or “mass”
ol waste allegedly dumped by defendants, and the
wasie’s lack of durability (or persisience in the envi-
ronment}, and concluded that defendants should be
aliocaled zero liability. ™"

B. Bethlehem Iron Works, Inc. v. Lewis
Industries, Inc.

in Bethlehem, the current owner of contaminated
properly sought contribution against the two prior
owners. In allocating response cosis. the court con-
sidered: how each owner used the property during
the time of ownership (&.g.. industrial operations, dis-
posal, lack of operations);'* whether a party should
have been aware of the condition ol the property at
the time ol purchase, benelits received by the par-
ties from the contaminaling aclivilies; knowledge
andfor acquiescence of the parties in the contami-
nating activities; and any financial benefit to the par-
lies arising from remediation, '

C. United States v. R.W. Meyer, Inc.

In Meyer, the district court allocated one third of
plaintiff's response costs lo defendant properly
owner Defendant appealed, elaiming that the district
courl improperly considered his status as a land-
owner in fashioning its section 113(f)(1) allocation.
The Court of Appeals disagreed, holding that the dis-
trict courl properly considered defendant’s land-
owner status in combination with actions he took or
falled to take as the landowner, since the |atter de-
termined the manner in which the property would be
used. ' Additionally, the Courl of Appeals stated that
“the court may consider the state of mind of the par-
ties, their economic stalus, any contracls between
them bearing on the subject, any traditional equitable
defenses such as mitigating factors and any other
factors deemed appropriate to balance the equities
in the totality of the circumstances.”'®

D. Environmental Transportation Systems,
Inc. v. Ensco, Inc.

In Environmental Transporiation Systems, Inc., a
truck transporting hazardous materials was involved
in a single vehicle accident, resulting in a spill of
polychlorinated biphenyls. Plaintiff carrier, who
owned the truck and whose employee was the drniver,
sought contribution from defendant generator of the
materials and defendant contracting shipper. The
district court granted summary judgment in favor of
defendants, and the Cour of Appeals affirmed, hold-
ing that the district court properly allocated response
costs based on relative fault—plaintifi's employee
was enlirely at faull for the accident, so plaintiff was
allocated all of the costs ol cleanup.'® The cour also
concluded that, although not supporied by evidence
here, compliance with industry regulations Is another
equitable factor for potential consideration.'? Lastly,
the court noted that other courts have considered
the financial resources of the parties involved.,'® and
the benefits received by the parlies and the knowl-
edge and/or acquiescence of the parties in the
contaminating activities.'?

E. Kerr-McGee Chem. v. Lefton lron & Metal

In Kerr-McGee, the Court of Appeal found error
where the district coun failed to consider an indem-
nity agreemen! between the parties when fashioning
its section 113(f) allocation. Beyond the Gore Fac-
tors, courts may consider relative fault, and any con-
tracts between the parties bearing on the allocation
ol clean-up costs.*® Here, even where the district
court found an indemnificalion agreement lo be in-
applicable to a determination of statutory liability, the
Court of Appeals held that the district court should
have considered one parly's intent to indemnify
another party.®'

F. Control Data Corporation v. 5.C.5.C.
Corporation

In Control Data, detendant appealed the district
court's allocation of thirty-three percent of the
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respanse costs o defendant even though defendant
had only contributed ten percent of the volume of
pollution. In affirming the allocation, the Court of
Appeal looked beyond mere volume and considered
the fact thal defendant was responsibie for contami-
nation due lo the presence of perchloroethylene,
which was more toxic than other substances
presenl, was a carcinogen, and was more difficull to
strip from the airstream in the remediation system.?
“Allocating responsibility based partially on toxicity
[places the costs of response on those responsible
for creating the hazardous condition] because those
who release substances that are more toxic are
more responsible for the hazardous condition, "3

G. Boeing Company v. Cascade
Corporation

In Boeing, plaintiff and defendant each conceded
responsibility for a contaminant plume, but disputed
how response coslts should be allocated as 1o a third
plume localed in between the first two. In allocating
response costs, the court determined that the best
approach was 1o start with the mass of contaminants
which each party contributed to the contamination
plume, then revise that figure in light of contaminant
flow analysis.®* The court considered the nature of
fractures in the geological layers underneath the
property, the types of chemcals involved, and the
overall geology and hydrogeology of the area as it
affected contaminant fiow.**

H. Farmland Industries, Inc. v. Colorado &
Eastern R.R. Co.

In Farmland, a potentially responsible party
(*PRP") who had settled with the United States
sought contribution under CERCLA section 113(h
through its cross-claims against other PRPs. The
district court considered the following equitable
factors in allocating remedial costs: (1) the relative
fault of the parties (including causation); (2) the du-
ties of certain defendants as land owners; (3) Gore
Factors four through six, cited above; (4) the state of
mind ol the parties; and (5) the benelits received by
the parties as a result of the cleanup.®®

IV. Conclusion .

Based upon the above decisional law, il is appar-
ent that while courts may consider whatever equilable
factors they deem appropriate in arriving at a fair al-
location, courts have tended to focus on three primary
factors, beyond the Gore Factors. These factors are (i)
the relative fault of the parties: (i) use of the property
during the time of ownership by a landowner party;™
and (i) the state of mind of the parties.”® Knowledge
ol or acquiescence to the contaminating activity, ben-
elit from remediation, and contracts between the par-
ties are also commonly considered.

Thus, CERCLA practitioners should consider and
address the above case law when advocaling in fa-
vor of ar against the use of particular factors in fash-
ioning an allocation of response costs under
CERCLA section 113(f).
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