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This Gorsuch Ruling Pans Agency Deference.
Here’s Why It Matters to Business
Tony Mauro, The National Law Journal

January 31, 2017
In an extraordinary concurrence to one of his own opinions last year, U.S. Supreme Court nominee
Neil Gorsuch made it clear that he is no fan of so-called “Chevron deference.”
It’s one of dozens of rulings issued by Gorsuch in a decade on the U.S. Court of Appeals for the
Tenth Circuit and unlikely to draw the attention of civil rights advocates or spark partisan clashes.
But as business lawyers dissect Gorsuch’s record, they’re likely to celebrate Gorsuch’s views on a
30-year-old doctrine that many conservative thinkers would like to topple.
Announced in the 1984 decision Chevron v. Natural Resources Defense Council, the doctrine
grants broad deference to executive branch agencies in interpreting acts of Congress when the
laws are ambiguous and the agency interpretation is reasonable.
While the tenet can cut both ways, the leeway given to agencies tends to frustrate businesses that
like stability and predictability in the regulations they have to follow. As the Trump administration
and the Republican Congress tackle Obama-era regulations, the interplay between the branches of
government is sure to be a point of controversy.
[Related items]
Gorsuch, referring to both Chevron and a 2005 sequel, National Cable & Telecommunications
Association v. Brand X Internet Services, said, “Chevron and Brand X permit executive
bureaucracies to swallow huge amounts of core judicial and legislative power and concentrate
federal power in a way that seems more than a little difficult to square with the Constitution of the
framers’ design. Maybe the time has come to face the behemoth.”
His pronouncement came in an immigration case Guttierez-Brizuela v. Lynch, but it expresses
sentiments that will resonate among business advocates alarmed by the growth of the
administrative state. The question in the case was whether a Board of Immigration Appeals’
interpretation of the meaning of an immigration law, that ran contrary to the interpretation made by
the courts, could be applied retroactively.
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By allowing the executive branch in effect to override judicial interpretations of laws, Gorsuch said,
Chevron turns administrative agencies into a “super court of appeals. If that doesn’t qualify as an
unconstitutional revision of a judicial declaration of the law by a political branch, I confess I begin to
wonder whether we’ve forgotten what might.” He added, “When the political branches disagree with
a judicial interpretation of existing law, the Constitution prescribes the appropriate remedial
process. It’s called legislation.”
If the stability of judicial rulings is weakened, Gorsuch said, the public would need “an army of
perfumed lawyers and lobbyists” to guess whether Chevron deference will be applied to change
court interpretations.
If the Chevron doctrine was overturned, Gorsuch said, courts would continue to rule on what the
law is, giving the public “some assurance that the rug will not be pulled from under them tomorrow,
the next day, or after the next election” through changeable agency interpretations.
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