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Eleventh Circuit Judge William Pryor Jr. discusses the U.S. Supreme Court, his path to the bench
and other topics at a Federalist Society DC Young Lawyers Chapter event on July 16, 2015.
Photo by Zoe Tillman/THE NATIONAL LAW JOURNAL.
Days after it came down, the employment bar is still dissecting a complicated en banc ruling from the U.S.
Court of Appeals for the Eleventh Circuit that says older job applicants can’t bring discrimination suits based
on a theory of disparate impact.
In a fractured full bench decision, the court held, seemingly for the first time, that the key provision of the
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federal age discrimination law applies only to a company’s employees and not to individuals who apply for
job openings. The decision is a game changer within the Eleventh Circuit states of Alabama, Florida and
Georgia and has some lawyers calling for Supreme Court review.
The majority opinion written by Judge William Pryor, rejected a potential mass action lawsuit against R.J.
Reynolds Tobacco Co. over a hiring policy that allegedly gave preference to applicants with two to three
years of job experience out of college and to avoid those with closer to a decade in the workforce. The
company’s guidelines provided to its hiring contractor, according to the ruling, said the greener group of
workers “adjusts easily to changes.”
The decision sparked a vigorous dissent from Judge Beverly Martin and shocked lawyers who represent
workers in discrimination claims. Companies can just put up a sign: “Those over 40 need not apply,” said
veteran employment and civil rights lawyer Lee Parks of Parks, Chesin & Walbert of Atlanta. “It’s a sad
decision,” he said, adding he doesn’t expect it to stand.
The question before the court was whether the Age Discrimination in Employment Act of 1967 allows a
rejected job applicant to sue over a practice that has a disparate impact on older workers. Pryor was joined at
least partially by seven other judges in holding that the disparate impact provision, unlike other pieces of the
law, does not protect applicants, only employees.
The 76-page decision went deep into the tenets of statutory construction, parsing a provision that makes it
“unlawful for an employer … to limit, segregate, or classify his employees in any way which would deprive
or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an
employee, because of such individual’s age.”
Pryor, joined by Chief Judge Ed Carnes and Judges Gerald Tjoflat, Frank Hull, Stanley Marcus and Julie
Carnes, focused on the phrase beginning “or otherwise,” deeming it a “catchall” that it limits the section’s
reach to discrimination against employees. Judges Adalberto Jordan and Robin Rosembaum agreed with that
part of the decision.
In a dissent joined by Judges Jill Pryor and Charles Wilson, Martin wrote that, if the majority is right, then
the Equal Employment Opportunity Commission and all other courts in the country have been wrong for 49
years.
She said the law protects two categories of individuals—those adversely affected in their employment as well
as those deprived of employment opportunities. Martin pointed to the phrase “any individual” and said it was
safe to assume Congress meant what it said. Plus, she wrote, an “individual” who can’t get a job because of
age is unlawfully denied any “status as an employee.”
“This perfectly natural reading is the one the EEOC has always used,” wrote Martin, who authored a panel
opinion in the case in 2015 which called the statute’s language ambiguous and deferred to the agency
interpretation.
Writing separately, Rosenbaum addressed the dilemma and rebuked the EEOC for adopting what she called a
flawed interpretation of the statute.
“This case is challenging,” she wrote, “because despite the clarity of the statutory language, the agency
charged with administering the statute has, for nearly the past 50 years—through both Republican and
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Democrat administrations—consistently construed it in a way that conflicts with what appears to me to be the
objectively indisputable meaning of the statutory language. That fact gives me serious pause.”
Martin took her colleagues to task on a second point, as well. The majority ruled that Richard Villarreal, the
named plaintiff, waited too long to sue after RJR first rejected him in 2007 at the age of 49. Villarreal didn’t
take action until 2010, when a law firm contacted him and suggested R.J. Reynolds had discriminated against
him because of his age. Villarreal then made five more applications for employment—all rejected—before
lodging a complaint with the EEOC.
Martin argued that Villarreal had no way to know about the company’s private preference for younger
workers and his claims should not be time-barred. “The majority now tells us that secret discrimination won’t
be punished unless the victim tried to expose the discrimination himself, even if he had no reason to suspect
anyone was discriminating against him,” Martin wrote.
The legal team representing Villarreal and others similarly situated is considering asking the U.S. Supreme
Court to review the decision, according to one of the attorneys, John Almond of Rogers & Hardin in Atlanta.
The team includes Berger & Montague in Philadelphia and two firms in San Francisco, Altshuler Berzon and
Schneider Wallace Cottrell Brayton Konecky.
“We’re just now in the process of coming to grips with the decision and procedural status,” Almond said
Tuesday. “I think it’s fair to say this isn’t the last step in this case.”
R.J. Reynolds’ defense team at Jones Day in Atlanta and Washington, D.C., did not respond to a request for
comment.
The company has backing from the U.S. Chamber of Commerce, which argued that Congress intended to
limit the protections afforded to older job applicants “because age is different than the other classifications
protected from employment discrimination.” The chamber went on to argue that unlike other protected
groups, older people had not faced a lifetime of discrimination. “Older workers today were younger workers
yesterday.”
Georgia State University Law School Dean Steven Kaminshine, who teaches labor and employment law,
agreed with Pryor’s finding of an imperfection in the statute. But he suggested the hair-splitting debate over
word meanings missed the big picture. “Personally, I think the court should have gone further and determined
whether the outcome was rational and reasonable,” he said.
Harvard University law professor Noah Feldman panned the decision in a Bloomberg article headlined,
“Subtle Age Discrimination Gets a Court’s Blessing.” He urged the U.S. Supreme Court to take the case and
“fix the bad literalism.”
Until then, Feldman concluded, “disparate impact age discrimination can flourish in the 11th Circuit.”
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